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Additional Buyer's Stamp Duty and Additional Conveyance Duty to
apply for transfers of residential property into a living trust
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Introduction

On 8 May 2022, the Ministry of Finance (MOF) announced that with effect from 9 May 2022, any transfer of
residential property into a living trust will be subject to additional buyer’s stamp duty (ABSD) at the rate of
35% (ABSD (Trust)). In addition, with effect from 10 May 2022, additional conveyance duties (ACD (Trust))
will now apply to transfers of equity interests in Property Holding Entities (PHES) into living trusts, and where
applicable, buyer’s stamp duty (BSD), ABSD, and seller's stamp duty (SSD) will also be imposed when a
beneficial owner renounces his or her interest in residential property held on a bare trust.

According to the MOF, these hew measures aim to plug a gap in the existing ABSD and ACD regimes, and
will largely affect those who use trusts with unidentified beneficiaries to avoid the high ABSD rates on their
subsequent purchases of property.

The previous ABSD regime and the relevance of this change

Generally, ABSD liability depends on the profile of the buyer as at the date of purchase of the residential
property, which generally consists of two factors:

(8) The profile of the buyer (whether the buyer is an entity or an individual, and; if buyer is an individual
— whether buyer is a Singaporean citizen, permanent resident, or foreigner); and
(b) Count of residential properties owned by the buyer.

Previously, when a trust was structured such that it had no identifiable beneficial owners at the time
residential property was transferred into the trust, ABSD was not payable. To address this lacuna, the MOF
has since introduced ABSD (Trust), which takes effect on and from 9 May 2022. Under the ABSD (Trust),
instruments transferring residential property into a living trust will be subject to ABSD at the rate of 35%,
even if there is no identifiable beneficial owner at the time of transfer. For the purposes of ABSD (Trust), a
“living trust” is defined by the MOF as a trust that is created by the settlor during his or her lifetime, i.e., an
inter vivos trust. This definition is broad and seems to affect all transfers of residential properties into an
inter vivos trust.

Nonetheless, as an administrative concession, trusts which only consist of identifiable individual
beneficiaries (e.qg., fixed trusts) may be eligible for remission of ABSD (Trust) under the Stamp Duties (Trusts
for Identifiable Individual Beneficiary) (Remission of ABSD) Rules 2022 (ABSD (Trust) Rules). An
“identifiable individual beneficiary” is defined in Article 3 of the First Schedule of the Stamp Duties Act 1929
as an individual:

(&) Who is identified in a declaration of trust as the beneficiary of the estate or interest (whether solely
or with other individuals); and

(b) Who, because of the trust, has a beneficial interest in the estate or interest (whether solely or with
other individuals) and the terms of the trust do not stipulate that the estate or interest is revocable,
variable, or subject to any condition subsequent,

excluding an individual who is entitled to any estate or interest in property in remainder or reversion.



For the avoidance of doubt, the Inland Revenue of Singapore (IRAS) has further clarified that each of the
following is not an identifiable individual beneficiary:

(&) An individual who has not been born on the date of the declaration of trust;
(b) An individual who is only entitled to the income of the property under the trust; or

(c) An individual whose estate or interest in the property under the trust is a contingent or discretionary
interest, or who becomes entitled to an estate or interest in the property only upon revocation of the
trust.

Under the ABSD (Trust) Rules, the refunded amount will be based on the difference between the ABSD
(Trust) rate of 35% and the highest applicable ABSD rate corresponding to the profile of the beneficial
owner(s). For reference, we include here a table of the current ABSD rates:

Summary of ABSD rates
Profile of buyer ABSD rates (on or after 9 May 2022)
First residential property NIL
- . 5
Singapore Citizens Se_cond residential property 17%
Third and subsequent
. . 25%
residential property
First residential property 5%
Singaporean Permanent | Second residential property 25%
Resident Third and subsequent
. . 30%
residential property
Foreigners Any residential property 30%
Entities Any residential property 35%
35% (remittable, subject to conditions)
Housing Developers Any residential property +
5% (non-remittable)
Trustee (NEW) Any residential property 35%

To apply for the remission of ABSD (Trust), the following conditions must be met:

(a) The residential property is held on trust for one or more identifiable individual beneficiaries only;
(b) ABSD (Trust) of 35% has been paid; and

(c) The claim is made within 6 months after the date of execution of the instrument.

If you wish to find out more on the remission process of ABSD (Trust), please feel free to reach out to us and
we can advise further.

Additional Conveyance Duty (Trust)

Prior to the current amendments, ACD has already applied to transfers of equity interest in Property Holding
Entities (PHES) into living trusts with identifiable beneficial owners who are or become significant owners of
the PHEs. Where there is no identifiable beneficial owner when the equity interests in the PHEs are
transferred into the trust, ACD treatment has been unclear.

In line with the ABSD (Trust) update above, ACD will, on or after 10 May 2022, also be payable on transfers
of equity interests in PHEs into all living trusts executed, where the significant owner threshold has been
reached, even if there is no identifiable beneficial owner of the equity interests at the time of transfer
(ACD (Trust)). To determine if the significant owner threshold is reached for a living trust with no identifiable
beneficial owner, IRAS would look at the equity interests that the trustee holds in addition to those held by
his associates.
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For the avoidance of doubt, IRAS has also clarified that ACD will be payable where:
(a) Equity interest in a PHE was transferred to the trust on or after 10 May 2022;

(b) The trustee subsequently executes a conveyance of the trust equity interest to a beneficiary who
was previously not an identifiable beneficial owner at the time the equity interests were transferred to
be held on trust; and

(c) This beneficiary remains or becomes a significant owner as a result of this conveyance.

Renunciation of Residential Property Held on Trust

BSD, and where applicable, ABSD and SSD, will be imposed where:
(a) A residential property is transferred into a living trust on or after 10 May 2022;
(b) All the beneficial owners of the residential property are identified at the time of transfer; and

(c) A beneficial owner of that property renounces his interest in the property on or after 10 May 2022.

The beneficial owner renouncing his interest must give notice of the renunciation in writing (i.e. through a
Prescribed Notice (Renunciation)) to the settlor and the Commissioner of Stamp Duties within a specified
period, on which the applicable stamp duties will be imposed. As a result of this renunciation, the original
beneficial owner may also be liable for SSD.

Where the settlor attains interest in the residential property upon the renunciation, he/she becomes the new
beneficial owner, and he/she will have to pay the relevant stamp duties (e.g., BSD, ABSD) within a
prescribed period.

Potential issues that require further clarity

At this juncture, since the announcement by the MOF only refers to transfers into a “living trust”, it appears
that a transfer of residential property into a testamentary trust would not be subject to ABSD (Trust).

Further, given the absence of transitional provisions, the treatment of an option-to-purchase for a residential
property that has already been issued to a trustee, but not yet exercised before 9 May 2022, or a purchase
where the option has already been exercised but completion has not yet occurred before 9 May 2022, has
not been clearly spelt out.

While we await for more definitive guidance on the issues above, please feel free to reach out to us if you
require any advice or assistance on ABSD (Trust) or ABSD (ACD).

Dentons Rodyk thanks and acknowledges Practice Trainee Sam Cho Joo and Intern Rachael Ang for their
contributions to this article.
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About Dentons Rodyk

Situated at the southern most tip of Southeast Asia, Singapore is a massive regional hub for global
commerce, finance, transportation and legal services. This important island city-state is a vital focal point for

doing business throughout the Asia Pacific region.

As one of Singapore’s oldest legal practices, trusted since 1861 by clients near and far, rely on our full
service capabilities to help you achieve your business goals in Singapore and throughout Asia. Consistently
ranked in leading publications, our legal teams regularly represent a diverse clientele in a broad spectrum of

industries and businesses.

Our team of around 200 lawyers can help you complete a deal, resolve a dispute or solve your business

challenge. Key service areas include:

e Arbitration

e Banking and Finance

e Capital Markets

e Competition and Antitrust

e Corporate

e Intellectual Property and Technology

e Life Sciences

e Litigation and Dispute Resolution

e Mergers and Acquisitions

e Real Estate

e Restructuring, Insolvency and Bankruptcy
e Tax

e Trade, WTO and Customs

e Trusts, Estates and Wealth Preservation

Providing high quality legal and business counsel by connecting clients to top tier talent, our focus is on your
business, your needs and your business goals, providing specific advice that gets a deal done or a dispute
resolved anywhere you need us. Rely on our team in Singapore to help you wherever your business takes

you.

About Dentons Rodyk Academy

Dentons Rodyk Academy is the professional development, corporate training and publishing arm of Dentons
Rodyk & Davidson LLP. This article is published by the academy. For more information, please contact us at

sg.academy@dentons.com.

This publication is for general information purposes only. Its contents are not intended to provide legal or professional advice and are
not a substitute for specific advice relating to particular circumstances. You should not take, and should refrain from taking action based
on its contents. Dentons Rodyk & Davidson LLP does not accept responsibility for any loss or damage arising from any reliance on the
contents of this publication.

© 2022 Dentons Rodyk & Davidson LLP. Dentons is a global legal practice providing client services worldwide through its member firms
and affiliates. Please see dentons.com for Legal Notices. Dentons Rodyk & Davidson LLP is a limited liability partnership registered in
Singapore with Registration No. TO7LL0439G.
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