Business Bulletin

The new Work Injury Compensation Act —
steps towards enhanced protection for
employees and employers

The Work Injury Compensation Bill 2019 (the Bill) was passed in Parliament
on 3 September 2019. Broad amendments to the Work Injury Compensation
Act (WICA) will be introduced to enhance protection for both employers and
employees. The proposed amendments under the Bill are to take effect on 1
September 2020 to allow employers and insurers time to adjust. Related
subsidiary legislation amendments are slated to take effect starting from
January 2020.

Some key changes are highlighted below:
(i) Information sharing and differentiated premiums

Presently, employers’ past claims records are not shared among the
insurers. With the new changes under the Bill, employers’ past claims data
will be made available to all designated Work Injury Compensation (WIC)
insurers. Employers with poor safety records would face higher premiums
while those with good safety records would be rewarded with lower
premiums. This not only incentivises companies to improve their safety
standards, but also introduces a more equitable system of differentiated
premiums based on safety records, where employers with good safety
records would no longer have to “subsidise” those with poor safety records.
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(i) Expanded mandatory insurance coverage

The Bill will extend mandatory insurance coverage to
non-manual employees with a salary of up to $2,600 a
month regardless of their workplace. Previously, it was
only compulsory for those working in factories or
earning below S$1,600 a month. The salary threshold
will be raised in 2 stages: S$2,100 on 1 April 2020 and
S$ 2,600 on 1 April 2021. Through this change, about
300,000 more employees will be covered under
mandatory insurance from their employers.

(iii) Proper assessment of work injuries

The Bill addresses the concern of inadequate
treatment or insufficient medical leave. Workers will be
able to seek a different doctor without the employer’s
consent if they believe the medical assessment was
not conducted fairly or the duration of the medical
leave given was deemed to be insufficient. Employers
are also required to report to MOM all work-related
medical leave or employees placed on light duties.
Such changes are made to limit the employer’s
influence on doctors to prescribe less medical leave.

Expanded scope of compensation and higher
compensation limit

The Bill will ensure employees placed on light duties
as a result of work injuries are able to receive at least
their medical leave wages for up to 2 weeks and be
compensated their average monthly earnings if the
salary received during periods of light duties is lower.
There will be an increase in the maximum
compensation amount from 1 January 2020 onwards
to S$225,000 for death and S$289,000 for total
permanent incapacity, a 10% increase from the current
caps to reflect rising wages and healthcare costs.
Additionally, the maximum compensation for medical
expenses has been raised from S$36,000 to
S$45,000.

(iv) Expedited and improved claims process

Some permanent incapacity cases currently take more
than 6 months to reach a resolution, due to lengthy
permanent incapacity assessments. The Bill will allow
for speedier compensation based on the current state
of incapacity at the earliest opportunity after 6 months
from an accident. For greater efficiency, all claims will
now be processed by approved insurers, instead of the
previous practice of the MOM processing death and
permanent incapacity claims, and insurers processing
temporary incapacity claims.

(v) Safeguards for employers in insurance
coverage and fraudulent claims

Previously, employers may inadvertently buy WIC
insurance policies that lack coverage for risky
scenarios. With the introduction of a prescribed core
set of standard terms for WICA-compliant insurance
policies, employers will be assured of adequate
coverage. A maximum fine of S$80,000 will be
imposed onto persons who offer policies purporting to
be WICA-compliant and they will be held responsible
for compensation as though the policies offered were
compliant. A maximum fine of S$80,000 will be
imposed onto any unauthorised person who offers
WICA-compliant policies.

Conclusion

The changes under the Bill are wide-ranging and are
designed to not only enhance protection for
employees, but also enhance protection of employers
in certain respects. Employers should familiarise
themselves with the proposed amendments and
engage early with their WIC insurance providers to
fully comprehend the impact of the Bill on their
organisation and to prepare early before the proposed
amendments take effect.
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Playing Fair: Avoiding
Deceptive Pricing Practices

Executive Summary

In an age of intense market competition, businesses
have resorted to various novel marketing and pricing
practices to capture the attention of consumers. Many
of these practices may potentially run afoul of the law
and businesses are now put on notice that such
practices are now being scrutinised and may be
subject to enforcement action.

CCCS: The New Consumer Sheriff in
Town

On 1 April 2018, the Competition and Consumer
Commission of Singapore (CCCS) assumed the role of
the administrator and enforcer of the Consumer
Protection (Fair Trading) Act (Cap. 52A)(CPFTA) from
SPRING Singapore. This additional role runs
concurrent with its role as the competition watchdog
pursuant to the Competition Act (Cap. 50B)(CA).
Within days of assuming its new role, the CCCS
announced that it was conducting market studies on
the online travel booking sector in Singapore.

(Background: Competition watchdog to study online
travel booking sector, data portability issues)

Flagging Out Deceptive Practices

True to its word, the CCCS released the findings of its
market study on 30 September 2019 in which it
flagged four common practices adopted by online
travel booking operators which gave rise to consumer
protection concerns:

e Drip Pricing: This involves the non-disclosure
of both mandatory and optional charges
upfront which then lures consumers into
making a purchase based on incomplete price
information. Examples include published
prices that are initially stripped of taxes and
fees to lure consumers before such charges
are added to the final prices at the point of
payment.

e Pre-Ticked Boxes: This happens when
options for add-ons are pre-ticked for the
consumer which can result in consumers
buying unwanted add-on products (if they fail
to opt-out by unchecking the pre-ticked
boxes).
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e Strikethrough Pricing: This involves the
striking through of a previous higher price
alongside the new and purported lower price
offered. This can mislead consumers into
making a purchase (or even paying a higher
price) should the comparison between a
current and a crossed-out price be false or
misleading.

e Pressure Selling: Using false or misleading
claims which can create a false sense of
urgency for consumers to make a purchase
based on inaccurate or misleading information.
This may include assertions that the price is
for a limited time only, that there are limited
stocks remaining (when this is not true) or
there being high demand or interest in the
product or services that the consumer is
seeking (thereby inducing immediate purchase
on false information).

The CCCS signalled that it is concerned with these
practices which are common in the Singapore context.
Indeed, many of us would have had first-hand
experience of such practices.

Online Travel Sector Not Alone

The online travel sector is not alone in being singled
out for consumer protection issues. Since April 2019,
the CCCS had commenced two separate
investigations against food restaurant, Charcoal Thai 1
and automotive retailer, SG Vehicles for unfair trading
practices.

Not So Thai-rrific

In the former investigation, CCCS had found that
Charcoal Thai 1 had advertised discounts for meals
which are either available for a “limited period only” or
“Ending Soon! 50% Discount” when the discounts
actually continued for a period of two years since
February 2016. The CCCS found that such claims not
only misled consumers into believing that there is a
price benefit and scarcity in the availability of the
promotional prices but also gave Charcoal Thai 1 an
unfair advantage over other businesses that complies
with the CPFTA. The CCCS investigations was
subsequently closed when Charcoal Thai 1 agreed to
cease the unfair practice and not to engage in unfair
practices under the CPFTA.

» Read more on page 4
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COE No Enough

In the latter investigation, the CCCS commenced
investigations into complaints against SG Vehicles for
unfair trade practices relating to misrepresentations
over the terms and conditions of the sale agreement,
mainly relating to the delivery dates of motor vehicles
and the bidding for certificates of entittement (COE).
While the SG Vehicles did not dispute the CCCS'’s
investigations, it declined to enter into a voluntary
compliance agreement to stop engaging in unfair
trading practices when it was requested to by the
CCCS. The CCCS subsequently made an injunction
application against SG Vehicles and a court order was
subsequently issued by the parties’ mutual agreement.
The court order prohibits SG Vehicles from, among
others, whether by itself, its directors, servants, agents
or otherwise engaging in unfair practices under the
CPFTA or doing or saying anything, or omitting to do
or say anything, if as a result a consumer might
reasonably be deceived or misled into believing that
the purchase price and/or COE is/are fixed or
guaranteed.

Play Fair or Be Prepared to Pay

Introduced in 2004, the CPFTA was enacted to provide
consumers against unfair practices and to give
consumers additional rights in respect of goods that do
not conform to contract. The CPFTA stipulates the
following as instances of unfair practices:

e To do or say anything, or omit to do or say
anything, if as a result a consumer might
reasonably be deceived or misled;

e To make a false claim; or

e To take advantage of a consumer if the
supplier knows or ought to reasonably now
that the consumer is not in a position to protect
his own interests or is not reasonably able to
understand the character, nature, language or
effect of the transaction or any matter related
to the transaction.

The above instances are not exhaustive and the
Second Schedule of the CPFTA provides twenty-four
specific instances that would constitute unfair
practices. Consequences of breaching the CPFTA
includes being subject to a declaration or injunction
application taken out by the CCCS against the errant
business. If granted, the courts can declare that the
practice engaged in by the business (i.e. the supplier)
is an unfair practice and an injunction is made to

restrain the business from engaging in such unfair
practice. Additionally, the courts can, when issuing
such declaration or injunction make orders for the
business to notify its customers in writing of the
declaration or injunction that is in force against it and
obtain the customers’ written acknowledgment of the
written notice. The court can also order that a
statement that a court issued declaration or injunction
has been issued against the business to be published
on every invoice or receipt issued to a consumer.
These are, without doubt, very catastrophic
consequences for the business’ market reputation.

(Background: Pursuant to Section 9 of the CPFTA)
Playing Fair

In its draft Guidelines on Price Transparency, the
CCCS has outlined several actions that will help
improve price transparency. These includes:

e Comprehensive Headline Pricing:
Businesses should ensure that any
unavoidable or mandatory fees or charges are
included in the total headline price or
displayed prominently at the outset so that
consumers can make informed decisions and
are notified of all such fees and charges
upfront.

e Adopt Opt-In Approach for Optional Add-
ons: Add-ons should operate on an opt-in
basis (i.e. not pre-ticked) and where pre-ticked
boxes are used, businesses should disclose
their qualifiers, terms and conditions upfront.

e Using Genuine Price References:
Businesses should, when making price
comparisons, use previous prices that has
been offered on a regular basis or for a
reasonable period. Here, businesses should
also not raise prices before the discount period
to create the impression of a greater price
benefit when the discounts are eventually
offered.

e State Terms Clearly: All terms and conditions
including the right of cancellation, the right of
refund (including the specified period for
refund), trial periods, etc. should be displayed
upfront and prominently.

(Background: The Draft CCCS Guidelines on Price
Transparency was released on 30 September 2019
and is presently undergoing a public consultation
phase.)
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It should be noted that the above is not an exhaustive
list of action items that can help improve price
transparency. Similarly, other types of misleading
pricing strategies that are not flagged out by the CCCS
are not to be considered legal or permitted. Admittedly,
these action items are not unduly onerous or difficult to
observe and businesses ought to carefully consider
their commercial and pricing strategies and steer clear
of conduct that may be ultimately flagged as an unfair
or anti-competitive practice. Businesses should seek
legal advice when in doubt if a commercial or pricing
practice infringes the CPFTA and/or the CA.

Conclusion

All said, declarations and injunctions alone are not the
most punitive consequences for being caught out for
engaging in unfair or deceptive practices as against
consumers. Any reputable business worth its weight
would fear the loss of one thing above all else —it's
hard earned market reputation. It therefore pays to
play fair and all the more imperative for businesses to
take heed of the practices that have been flagged out
by the CCCS and take a fresh look at their selling and
pricing practices. The new sheriff has, after all, only
just started its rounds.
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Convertible Notes, SAFE or
NOT SAFE?

Convertible Notes Summarily
Explained

For any start-up, it is likely that the manner in which
seed funding is raised will be every founder's
paramount concern. As a matter of course, early stage
investors provide an equity investment in return for
shares in the capital of a start-up. In recent years,
convertible notes are swiftly gaining favour as the
preferred fundraising instrument. Convertible notes are
popular because early stage investors have the option
of being repaid their loans (plus interest) or becoming
shareholders by converting the loans into shares. The
former is preferred if the start-up is not likely to
progress while the latter usually occurs if the start-up is
able to secure a further round of fundraising in the
near future.

Simply put, a convertible note is an evolutionary loan
agreement. Along with the usual right of being repaid
the debt owing (principal sum together with interest),
there is also the option of issuing/receiving equity
instead of repayment. Triggering events resulting in
the issuing of equity include a subsequent fundraise, a
trade sale, the effluxion of time (i.e. a maturity event)
and voluntary conversion.

Cautionary Tale on Convertible Notes

Recent events concerning one Singapore start-up
come to mind in a discussion on convertible notes. As
recent as four years ago, this start-up burst onto the
Singapore scene and swiftly scaled to regional
markets, offering food and grocery services. Much of
the capital raised was by way of the issue of
convertible notes.

In an unfortunate turn of events, this start-up recently
submitted an application to the High Court of
Singapore to commence a court-supervised
restructuring process as it seeks reprieve from
creditors to which it owes more than US$180 million. It
is understood from news reports that the start-up's
major creditors are its convertible noteholders. How
did these notes fail them?
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As mentioned, the conversion mechanism in a
convertible note is typically contingent on a triggering
event. If the triggering event does not occur, the
convertible note will remain as debt. A creditor may
demand redemption, which would result in the start-up
having to repay the first convertible note. This may
send a signal to other creditors that may cause a "bank
run" to commence on the start-up's kitty and usually
leads to a state of insolvency. The over-zealous
issuing of convertible notes paired with the fragility of a
start-up could spell a recipe for disaster, if not, demise
in certain circumstances.

Two Sides to a Note

The convertible note’s popularity is not unfounded.
One of the biggest reasons a start-up might opt for a
convertible note, is that the convertible note does not
require the founders to give away command and/or
control of their start-up before its first round of equity
funding. Through the issue of a convertible note, the
start-up delays giving up veto rights, control rights, or
board seats. This initial freedom proves attractive to
founders who yearn for the freedom to operate and
express themselves.

Issuing convertible notes is seen as less costly and
involving less complicated paperwork. Complex priced
rounds take months to carry out, require issuance of
preference shares and usually results in a higher
outlay for costs and expenses.

The convertible note is also designed to be beneficial
to "lottery" investors, those willing to bet on the start-up
before pre-money valuation metrics are developed and
financials are available. Young start-ups often find it
difficult to determine their value, which in turn affects
their ability to determine what shareholding portion of
the company is to be offered in an equity fund-raising
round. This results in founders turning to the "simpler"
convertible notes to obtain funding. Hence, convertible
notes are commonly seen as a good investment
vehicle to postpone the detailed nature of equity
rounds and free the founders to focus and develop the
business.

However, it would be advisable for any founder to be
warned that the convertible note comprises various
clauses, which if partially written in favour of the
investor and haphazardly agreed to by the founders
without appreciating the implications, might prove both
costly and critical for the start-up later on in its
fundraising journey.



When issued with a term sheet for a convertible note,
founders commonly come across terms such as
valuation caps and valuation discounts. In the absence
of such terms, the early convertible note investor
receives shares upon conversion at the same price as
an investor in the next equity round. This does not
provide the impetus or incentive for the convertible
note investor to invest at such an early stage. Hence,
convertible note investors request the above-
mentioned terms to create a "bonus" for themselves
for the earlier investment.

Other terms which founders should consider the
implications of include interest rates, maturity rights,
veto rights, board seats, redemption rights, information
rights, vesting/reverse vesting of founder equity and
the status of loan (whether secured on unsecured) to
name a few. There are also outcomes relating to
triggering events, be it the start-up’s next fundraising,
corporate transactions, maturity date conversions,
voluntary conversions, and discounts, which founders
should also examine. These terms should be analysed
and inspected thoroughly before agreeing to an
investment. Depending on the drafting, these terms
could work in the start-up’s favour, or heavily against it.

Daunting as it is, investors and industry organisations
in Singapore have come together to put up template
agreements known as the Venture Capital Investment
Model Agreements (VIMA) to assist start-ups. Other
established accelerators such as Y-Combinator grant
free access to SAFEs (Simple Agreement for Future
Equity) online, an effort by industry players and
accelerators to address some of the problems
convertible notes bring with them. Yet, no two
agreements are the same. Some investors offer these
agreements with modifications. Whether the start-up
uses a template or an interested investor provides one,
it would be advisable for it to seek the advice of good
and experienced counsel to understand the
implications and impact of the various terms, which
may prove difficult to navigate through.

Moving Ahead with Convertible Notes

The route to success is never easy, especially for
start-ups. Convertible notes, at the earliest stage of a
start-up, are very helpful in relieving some of these
growing pains. To benefit from it in the long term,
however, the start-up must understand all the
implications of the various potential outcomes. It must
consider the possible scenarios of its growth, the terms
that it will now be subject to, and the suitability of use.

Convertible Notes can be a game changer for start-ups
but it depends on how they are used. Proceed with
caution, and they may prove to be exponentially
beneficial for the start-up’s growth. It would be
advisable to ascertain all possible avenues of funding
before proceeding with an investment (whether by way
of a convertible note or an equity round). Start-ups in
Singapore should always be reminded that there are
many start-up grants and funding available in line with
the Smart Nation Singapore initiatives. Startup SG, for
one, provides mentorship and start-up capital grants to
entrepreneurs, as well as non-financial support. ACE
Startups Scheme is another helpful scheme by
SPRING Singapore, which provides mentorship
support and start-up capital grants. A quick Google
search will most likely open doors for a potential or
current founder.

It is oft repeated (but with good intentions and to avoid
more cautionary tales) that as founders proceed along
their start-up journeys, they should always seek
advice, whether it be from older brothers and sisters in
the ecosystem, mentors, investors or professional
advisors. The terms of the convertible note can either
protect you from the aforementioned dangers or be a
source of danger itself. An advisor would be able to
help ensure that it is the former. Every situation is
unigue, and an experienced advisor that you can trust
to be on your side will prove to be very useful.

This article first appeared in SVCA Renewal - 2020 edition -
Thought Piece.
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MAS Consults on Regulating
Payment Token Derivatives
offered by Approved
Exchanges

Introduction

The Monetary Authority of Singapore (MAS) issued a
consultation paper on 20 November 2019 to consult on
regulating payment token derivatives offered by
Approved Exchanges with the aim of introducing a
regulated derivative product referencing payment
tokens that would be offered by Approved Exchanges.
For the purposes of the consultation paper, a “payment
token” refers to tokens intended to be payment
instruments, such as Bitcoin or Ether, and does not
include tokens which are used to access a good or
service offered by the token issuer only.

(Background: In the consultation paper, “payment
token” is suggested to refer to any digital
representation of value that — (a) is expressed as a
unit; (b) is, or is intended to be, a medium of exchange
accepted by the public, or a section of the public, as
payment for goods or services or for the discharge of a
debt; and (c) can be transferred, stored or traded
electronically, but does not include any payment token
that is a digital representation of value where the value
is fixed to any of the following in amounts that are
determined at the time of issuance of the payment
token and thereafter cannot be changed: (i) a single
currency; or (ii) two or more currencies.)

dentons.rodyk.com

In introducing the consultation paper, the MAS
observed that trading of popular digital tokens intended
for payment instruments such as Bitcoin and Ether has
largely been on unregulated markets with allegations
of fictitious trades and market manipulation. It
recognised a growing demand from international
institutional investors on regulated products that could
mitigate such concerns and acknowledged regulated
products such as Bitcoin futures that have been listed
and traded on in the United States futures markets
such as the Chicago Mercantile Exchange and the
Intercontinental Exchange Futures US. MAS revealed
that it has received queries on whether similar
products such as derivatives referencing payment
tokens are regulated under the Securities and Futures
Act (Cap. 249) of Singapore (SFA), and indications of
interest for these to be made available in Singapore. In
particular, indications of interest are for payment token
derivatives to be listed and traded on Approved
Exchanges in Singapore.

Regulated Payment Token Derivatives

Under the SFA, a derivative contract is regulated if its
“underlying thing” is either a unit in a collective
investment scheme, a commodity, a financial
instrument (including a currency, currency index or
interest rate), the credit of any person, or an underlying
thing prescribed by the MAS. Payment tokens are not
included in the category of “underlying things” under
the SFA, and accordingly payment token derivatives
are currently not regulated unless the payment token is
also any of the above-mentioned underlying things.



The proposed approach by the MAS is therefore to

amend the SFA to include payment tokens as Dentons Rodyk thanks and acknowledges associate Jiayan
“underlying things” in respect of futures contracts and Wang for her contributions to this article.

derivatives contracts (other than futures contracts)
traded on Approved Exchanges.

The MAS took pains to highlight that it does not regard Key contact

it as necessary or appropriate at this point to include
all payment token derivatives within the regulatory
scope of the SFA as it does not view them as a
general asset class that poses systemic risks to the
financial system, unless they are offered by an entity
that is systemically important such as an Approved
Exchange. It therefore emphasized that payment token
derivatives not offered by an Approved Exchange
would remain unregulated products.

Additional Measures for Retalil
Investors

MAS observes that even regulated payment token
derivatives would not be without risks to investors as
the underlying payment tokens tend to exhibit high
volatility and are intrinsically difficult to value. In this
regard, MAS indicated its intention to introduce
measures for retail investors who trade in payment
token derivatives offered or distributed by financial
institutions regulated by the MAS, which is anticipated
to be in place by 30 June 2020. The measures will be
extended to cover products like debentures that are
based on payment tokens. Again, these mitigating
measures are not expected to apply if they deal with
an entity which is not regulated by the MAS. Issuers
are strongly encouraged to engage MAS in advance if
they intend to offer such products to the public.

Conclusion

With the growing demand for investment products
making use of distributed ledger and cryptographic
technology, as well as allowing investors to enjoy the
protective measures under the SFA, the consultation
paper once again reveals MAS’s progressive attitude,
yet using a balanced and calibrated approach in
determining how it intends to adjust its regulatory
purview for such developments and products available
in the market.

The consultation can be accessed here: The
consultation ends on 20 December 2019.
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Litigation Briefs

A timely reminder of the
exercise of the Singapore
Medical Council’s
independent prosecutorial
discretion

A number of highly contentious Singapore Medical
Council disciplinary cases has been reported since the
start of this year. Can we learn anything from these
cases?

Medical disciplinary proceedings begin life as a
complaint lodged with the Singapore Medical Council,
which is then inquired into by a Complaints Committee.
If after due inquiry, the Complaints Committee
determines that a formal inquiry is necessary, it shall
order that an inquiry be held by the Disciplinary
Tribunal. In some cases, although the Complaints
Committee determines otherwise, the Disciplinary
Tribunal is nevertheless ordered to be appointed to
hear and investigate the complaint. This happens if the
Minister for Health allows an appeal by the dissatisfied
complainant against the order of the Complaints
Committee, and directs that an inquiry be held.

It has long been assumed that once a complaint is
referred for an inquiry by the Disciplinary Tribunal, it
follows an inexorable trajectory. Charge(s) are
preferred against the doctor by the Singapore Medical
Council, the doctor either contests the charge(s)
before the Disciplinary Tribunal or pleads guilty
(sometimes, after entering into a plea bargain). Then,
the Disciplinary Tribunal either convicts and sentences
the doctor if the charge(s) are proven beyond a
reasonable doubt, or acquits the doctor otherwise. This
assumption is underpinned by the mandatory
requirement that the doctor be sent a notice setting out
the charge(s) against the doctor once a Disciplinary
Tribunal is appointed.

The Singapore Medical Council is empowered to
consider representations from the doctor to amend,
withdraw, substitute, amalgamate or take into
consideration charge(s) against the doctor. This is the
plea bargain process mentioned above, one where the
doctor agrees to plead guilty to fewer or less serious
charge(s).

The Disciplinary Tribunal itself is empowered to
discontinue further proceedings on the charge(s)
against the doctor if it determines that the evidence
brought forward is insufficient or there is no evidence
to substantiate any or all of the charges. To our
knowledge, the Disciplinary Tribunal has very rarely of
its own volition exercised this power. Instead, the
inquiry proceedings tend to run their usual course and
the Disciplinary Tribunal acquits if the charge(s) are
not proven beyond a reasonable doubt.

The prevalent scenario is that once a complaint is
referred to a Disciplinary Tribunal, the proceedings will
run its course and eventually end with a conviction or
an acquittal, as the case may be.

Is the Singapore Medical Council compelled to
prosecute a doctor to the end simply because a
Complaints Committee or the Minister for Health (upon
an appeal) has determined that a Disciplinary Tribunal
inquiry be held? Is the Singapore Medical Council
constrained from exercising its independent
prosecutorial discretion?

The answer to this should be a “no”. It is known that
there have been cases where the Singapore Medical
Council has withdrawn the charge(s) after
representations are made on behalf of the doctor. But
what if no representations are made by the doctor? Is
the Singapore Medical Council obliged to review its
case from time to time and determine whether it should
continue with its prosecution of the inquiry case?

The recent Court of Three Judges’ decision in
Singapore Medical Council v BXR [2019] SGHC 205
(SMC v BXR) issued on 4 September 2019 gives
some food for thought.

In an earlier landmark decision of Ang Pek San
Lawrence v Singapore Medical Council [2015] 2
SLR 1179, the Court of Three Judges ordered the
Singapore Medical Council to pay costs of the inquiry
to a doctor following his acquittal before the
Disciplinary Tribunal. In the Court of Three Judges’
view, the ultimate objective is to render a cost order
that is just and reasonable; while the fact that the
Singapore Medical Council was performing a
regulatory function was an important and sometimes
overriding factor against an award of costs against it,
the key question in determining the amount of weight
to be placed on this factor was whether the decision to
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prosecute was made by the Singapore Medical
Council honestly, reasonably and on grounds that
reasonably appeared to be sound in the exercise of
public duty. If the answer to this is “no”, there would be
a stronger case for an adverse cost order on the
Singapore Medical Council. Implicit in the Court of
Three Judges’ reasoning is the legal authority of the
Singapore Medical Council to decide whether or not to
prosecute. If the Singapore Medical Council had no
say in the decision to prosecute, it stands to reason
that it would be unfair to impose cost consequences
against it.

This was made explicit in SMC v BXR. This was an
appeal solely on the issue of costs by the Singapore
Medical Council against the decision of the Disciplinary
Tribunal in Singapore Medical Council v Dr R [2018]
SMCDT 7 (SMC v Dr R) issued on 27 August 2018.

In SMC v Dr R, the key complaints against the doctor,
a plastic surgeon, were that he had failed to obtain the
patient’s consent to use her unanonymised
photographs, related and unrelated medical
information in medical / scientific publications and
presentations and that if he did, such consent had not
been properly documented. The Singapore Medical
Council preferred 4 charges of failure to obtain
informed consent and 1 charge of inadequate
documentation against the doctor. At the end of the
Inquiry, the Disciplinary Tribunal acquitted the doctor
of all the 5 charges against him and also awarded
costs to be paid by the Singapore Medical Council to
the doctor.

The evidence produced by the doctor in his defence
included:

a) a blanket written consent signed by the patient
stating “l, [name of patient], hereby allow
[name of doctor] to use my photos in
medical/scientific publications & to describe
my case”; and

b) 4 e-mails from the doctor to the patient on the
same day shortly after the written consent was
signed attaching presentation slides containing
the patient’s unanonymised full face
photographs.

The patient attempted to surmount the existence of the
written consent by claiming that she and the doctor
agreed to a contemporaneous oral “win-win”
arrangement where she would receive treatment for
her enlarged parotid glands at cost in exchange for the
doctor featuring her case in only one medical paper
without mention of her past cosmetic procedures with
him. She claimed that the doctor also agreed to limit
the scope of the consent by not showing her
photographs without cropping her face above her
eyes. It was on these bases, she claims, that she gave
her consent.

However, there was no documentary evidence
supporting the existence of such an alleged “win-win”
arrangement. The treatment prices as recorded in the
contemporaneous medical notes did not support the
existence of such an arrangement. Instead, they
showed the doctor had offered general discounts to
the patient and the patient later asked for even more
discounts on two occasions. This supported the
doctor’s account that he had offered a good rate for
the treatment to the patient, but not “at cost”. The
Disciplinary Tribunal accepted the doctor’s explanation
that he would not have agreed to administer treatment
“at cost” when the treatment had not yet begun and
where it was unclear that the result of the treatment
would even be sufficiently successful to be published.

The alleged “win-win” arrangement was also
inconsistent with the patient and her husband’s
subsequent conduct. She continued to seek and pay
for treatment for a period of over five years. This was
inconceivable if the doctor had been overcharging
them ever since the first treatment in breach of the
alleged “win-win” arrangement.

Yet, in the face of the evidence of the documented
consent and also the conduct of the patient, the
Singapore Medical Council proceeded to prosecute the
inquiry case to its conclusion, no doubt pursuant to the
order of the Complaints Committee to hold an inquiry.

At the end of the contested inquiry hearing (lasting 10
days), the Disciplinary Tribunal concluded that the
alleged oral “win-win” arrangement and limitation of the
scope of the consent was incongruous with the
contemporaneous medical notes and with the patient
and her husband’s subsequent conduct. Their oral
testimony alone was not sufficient to prove the
existence of the “win-win” arrangement or the limitation
of the scope of the consent.

» Read more on page 12
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However, the Disciplinary Tribunal found that the
patient and her husband’s account of events was
utterly devoid of such compelling quality as to be
provable beyond a reasonable doubt. Their account
was inherently unbelievable. The patient claimed that
the doctor voluntarily told her that he had presented
her case at a medical conference in breach of the
alleged oral assurances, causing her to tear up and he
had to placate her. The doctor subsequently told her
and showed her the textbook where he failed to
anonymise her photographs and described her
procedures to her consternation. The doctor even gave
her a copy of the textbook chapter featuring the
patient. Later, the doctor told her a third time that he
had presented her case in another presentation in
breach of his oral assurances. The Disciplinary
Tribunal found it baffling that the doctor would have
acted in such a manner if there was, as the patient had
claimed, no consent given.

Further, this account by the patient was in stark
contrast with the fact that there was no
contemporaneous evidence of the patient’s
unhappiness with the doctor’s alleged repeated
breaches and how poorly it made her feel. The
Tribunal found that her objective inaction despite the
alleged breaches and the fact that she continued to
seek treatment from the doctor even though she knew
she had the option of ceasing treatment to be
inconsistent with her account. The patient’'s behaviour
was not consistent with someone who knew she had
been tricked and played out by her doctor. The most
plausible explanation is that she had willingly given her
consent.

Quite apart from finding that the complaint by the
patient had no factual basis, the Disciplinary Tribunal
also found that the ethical yardstick used by the
Singapore Medical Council for the Inquiry had no basis
either. The Singapore Medical Council had relied
solely on the opinion of an expert witness (a medical
practitioner, with teaching experience in medical
ethics). Unfortunately, the Disciplinary Tribunal found
that this expert had no tangible basis or support for his
opinion — which flew in the face of standard forms and
published guidelines — and even questioned whether
this “expert” had the relevant professional experience
to give an opinion on issues relating to consent for the
purposes of presentations or publications!
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When completely acquitting the doctor of all the
charges against him, the Disciplinary Tribunal ordered
the Singapore Medical Council to pay the costs of the
Inquiry to the doctor. As mentioned above, this power
is exercised when the Disciplinary Tribunal is of the
view that it would be just and reasonable to do so. The
case of SMC v Dr R was the first time a Disciplinary
Tribunal ordered the Singapore Medical Council to pay
costs to a defendant doctor.

The Singapore Medical Council felt that costs ought
not to have been ordered against it for the Inquiry.
During the appeal in SMC v BXR, the Singapore
Medical Council sought to argue that the Disciplinary
Tribunal did not take into account that the complaint
was referred by the Complaints Committee.

The Court of Three Judges held that the mere fact that
the proceedings were referred by the Complaints
Committee did not necessarily lead to the conclusion
that costs ought not to be awarded against the
Singapore Medical Council. This was because the
Singapore Medical Council still had an obligation to
independently verify a complaint even if the matter is
referred to it by the Complaints Committee. The Court
of Three Judges did not think that the Singapore
Medical Council had discharged this obligation in this
case.

As the Court of Three Judges held that the decision by
the Singapore Medical Council to prosecute the doctor
was not made on grounds that reasonably appeared to
be sound in the exercise of public duty, it dismissed
the appeal against the costs order.

Therefore, the authors take the view that the
Singapore Medical Council is not necessarily
compelled to prosecute a doctor to the end and
instead ought to exercise its independent prosecutorial
discretion. If the Singapore Medical Council has a
continuing obligation to ascertain whether a complaint
has a proper factual basis with reference to objective
contemporaneous evidence and whether the ethical
yardstick has a proper basis and is supported by an
expert with relevant expertise and proper qualification,
it follows that the Singapore Medical Council must
have the discretion to cease a prosecution and
discontinue further proceedings. This, the Singapore
Medical Council ought to do so whether or not the
doctor makes representations or not. Both the recent
widely reported case involving an orthopaedic surgeon
(Singapore Medical Council v Lim Lian Arn [2019]
SGHC 172) and the current case of SMC v BXR serve
as a timely reminder of this obligation.

The authors thank and acknowledge our senior associate
Toh Cher Han for his contribution to this article. The authors
and Cher Han represented the doctor in SMC v Dr R and
SMC v BXR. (It is the same doctor despite the different
acronyms used in the title of the case.)
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dentons.rodyk.com 13



Regional Reports

“Soft Opening” of Myanmar’s
New Trade Mark Register

Myanmar’s Trade Mark Act will be the first of the 4 new
intellectual property legislation to be implemented and
is expected to come into force in the middle of next
year.

Further details of the “soft opening” are expected to be
released within the year, but trade mark proprietors
should in the meantime get the following documents
and information ready:

1. Declaration of Ownership registered with the
Office of Registration of Deeds;

2. Date of first use and evidence of use of your
mark in Myanmar;

3. Details of Proprietor (hame, address, country /
state of incorporation);

4.  Specimen of the mark to be filed in soft copy;
5. Specification of Goods and Services

Details of the marks filed during the “soft opening”
should be exactly the same as that previously
registered with the Office of Registration of Deeds. No
official fees will be collected during the “soft opening”
period. All applications submitted during the “soft
opening” period will be treated as submitted on the first
day that Myanmar’s Trade Mark Register is
established.

Trade mark proprietors who have prior registrations
with the Office of the Registration of Deeds are
strongly advised to utilize the “soft opening” to secure
the earliest filing date. For those who have yet to
register a Declaration of Ownership, you may wish to
consider doing so as soon as possible to try to avalil
yourself of the early filing option during the “soft
opening”.

Dentons Rodyk has an established presence in
Myanmar and would be happy to assist you with the
registration of your trade marks in Myanmar. Given the
impending ‘soft opening” of the Myanmar Trade Mark
Register, please contact us as soon as possible.

Key contacts

Catherine Lee
Senior Partner
Intellectual Property & Technology

D +65 6885 3687
catherine.lee@dentons.com

Ling Yi Quek
Resident Partner
Dentons Myanmar Limited

D +65 6885 3766
D +951 230 7288 Ext. 118
lingyi.quek@dentons.com
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“Soft Opening” of Myanmar’s
New Trade Mark Register
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Ensuring your contracts are
enforceable in Myanmar
(Japanese)
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Accolades

asialaw Leading Lawyers 2020
edition

Eleven Dentons Rodyk lawyers have been recognized in
the 2020 edition of asialaw Leading Lawyers
(Singapore). asialaw Leading Lawyers features the most
prominent lawyers in 14 practice areas and 14
industries, in 25 jurisdictions in the Asia-Pacific region.
Read more here.

IAM Patent 1000 2019 edition

Dentons Rodyk has been ranked in the Gold Band
under the Litigation category, in the IAM Patent 1000
2019 Edition. The firm is also listed as “Recommended”
under the Prosecution and Transaction categories.
Senior consultant Ai Ming Lee was the only lawyer to be
ranked as a “Luminaries,” and senior partner Chai
Chong Low was ranked in the Silver Band in Litigation.

ALB 40 under 40 2019

Partner Kunal Kapoor has been recognized in Asia
Legal Business (ALB)’s 2019 40 under 40 list of
outstanding legal professionals in the region. Kunal “can
be relied on blindly, because he works in-depth on the
project and rarely misses a point, which is helpful in
critical business deals like the ones we worked on
together,” said a client.

Who’s Who Legal 2020

Five lawyers from Dentons Rodyk have been recognized
by Who's Who Legal, in their respective practice areas —
Philip Jeyaretnam SC (Arbitration), Lawrence Teh
(Arbitration, Transport: Aviation - Contentious,
Transport: Shipping), Christopher Chong (Healthcare),
Gilbert Leong (Data) and John Dick (Mining).

Global Vice Chair & ASEAN CEO Philip Jeyaretham SC
was also recognized in Who's Who Legal’s Thought
Leaders: Global Elite 2020 guide, for Litigation. Lawyers
identified in the guide are at the peak of their profession,
who are worthy of special mention owing not only to
their vast expertise and experience, but also their ability
to innovate, inspire and go above and beyond to deliver
for their clients.

IFLR1000 2020 edition

Twenty lawyers from Dentons Rodyk have been
recognized in the IFLR1000 rankings. The firm is also
ranked in several practice areas, including Banking and
Finance, Capital Markets, Project Development, M&A,
Project Finance and Restructuring and Development.
Read more here.

18 dentons.rodyk.com


https://dentons.rodyk.com/en/about-dentons-rodyk/news/2019/september/dentons-rodyk-lawyers-recognized-in-asialaw-leading-lawyers-2020-edition
https://dentons.rodyk.com/en/about-dentons-rodyk/news/2019/september/20-dentons-rodyk-lawyers-recognized-in-iflr1000-2020-edition

About Dentons Rodyk

Situated at the southern most tip of Southeast Asia, Singapore is a massive regional hub for global commerce,
finance, transportation and legal services. This important island city-state is a vital focal point for doing business
throughout the Asia Pacific region.

As one of Singapore’s oldest legal practices, trusted since 1861 by clients near and far, rely on our full service
capabilities to help you achieve your business goals in Singapore and throughout Asia. Consistently ranked in leading
publications, our legal teams regularly represent a diverse clientele in a broad spectrum of industries and businesses.

Our team of around 200 lawyers can help you complete a deal, resolve a dispute or solve your business challenge.
Key service areas include:

Arbitration

Banking and Finance

Capital Markets

Competition and Antitrust

Construction

Corporate

Employment

Energy

Franchising and Distribution
Infrastructure and PPP

Insurance

Intellectual Property and Technology
Islamic Finance

Life Sciences

Litigation and Dispute Resolution
Mergers and Acquisitions

Privacy and Cybersecurity

Private Equity

Real Estate

Restructuring, Insolvency and Bankruptcy
Tax

Trusts, Estates and Wealth Preservation
Trade, WTO and Customs
Transportation

White Collar and Government Investigations

Providing high quality legal and business counsel by connecting clients to top tier talent, our focus is on your business,
your needs and your business goals, providing specific advice that gets a deal done or a dispute resolved anywhere
you need us. Rely on our team in Singapore to help you wherever your business takes you.
https://dentons.rodyk.com/

About Dentons Rodyk Academy

Dentons Rodyk Academy is the professional development, corporate training and publishing arm of Dentons Rodyk &
Davidson LLP. The Dentons Rodyk Reporter is published by the academy. For more information, please contact us at
sg.academy@dentons.com.

About Dentons

Dentons is the world's largest law firm, delivering quality and value to clients around the globe. Dentons is a leader on
the Acritas Global Elite Brand Index, a BTI Client Service 30 Award winner and recognized by prominent business and
legal publications for its innovations in client service, including founding Nextlaw Labs and the Nextlaw Global Referral
Network. Dentons' polycentric approach and world-class talent challenge the status quo to advance client interests in
the communities in which we live and work. www.dentons.com.
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Partner
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Partner
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Resident Partner
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Sook Zhen Ng

Lawyer

Regional Practice (Japan Desk)
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